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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22983 


A QUAKER ACTION GROUP, ET AL., 
Appellees, 
Vv. 
WALTER J, HICKEL, ET AL., 
Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


~ STATEMENT OF THE ISSUE PRESENTED 


The Department of the Interior has, pursuant to 16'U.S.C. 3, 
promulgated recitations which require, inter alia, that groups 
wishing to demonstrate either on the south sidewalk of Pennsylvania 
Avenue in front of the White House or in Lafayette Park, across the 
street from the White House, obtain a permit. 36 C.F.R. 50.19. 
Additionally, by policy memorandum dated August 10, 1967, demonstrations 
on the sidewalk in front of the White House are limited to 100 partici- 
pants and demonstrations in Lafayette Park are limited to 500 partici- 


pants. These numerical limitations do not apply to other areas under 


the jurisdiction of the National Park Service; e.g., the Washington 
Monument grounds. The question presented by this appeal is whether, 
in light of the "considered judgment" of the Director of the United 
States Secret Service that the continuation of these restrictions 
"ss essential to the maintenance of the security of the President 

of the United States and the Executive Residence and grounds", these 
precise and narrowly drawn restrictions infringe the First Amend- 
ment rights of appellees, who were denied permits to conduct 
demonstrations on the White House sidewalk for the sole reason that 


the demonstrations were to involve in excess of 100 persons, 


STATEMENT OF THE CASE 

This is a suit brought by various organizations and individuals 
seeking declaratory and ‘injunctive relief against the enforcement : 
of Interior Department regulations, 36 C.F.R. 50.19, and that 
Department's policy memorandum dated August 10, 1967, which require 
that a permit be obtained from the Superintendent of the Central 
National Capital Parks for public gatherings in any park or contiguous 
sidewalk area (other than certain specified areas) and further limit 


the number of participants 4n demonstrations on the sidewalk in front 


of the White House to 100 ana the number of participants in demon- 


strations in Lefayette Square to 500. 

Respondents have expressed the desire to demonstrate in numbers 
exceeding those permitted as follows: 

The Action Committee on American-Arab relations 


sought to have a demonstration with 5,000 


Bowe 


participants in Lafayette Square on May 4, 


1969. = (Complaint, J 10:) 


The Women's Strike for Peace sought to have 

a demonstration with 1000 participants on the 
sidewalk in front of the White House on May 30, 
1969. (Complaint, 7 9.) 


The Clergy and Laymen Concerned About Vietnam 
sought to have a demonstration with 3,000 
participants on the sidewalk in front of the 
White House on May 74, 1969. (Complaint, 

q 8.) 


The Jews for Urban Justice sought to have a 
demonstration on the sidewalk in front of 

the White House on April 27, 1969. It did 

not specify the memes: of proposed participants. 


(Complaint, T 11.) _ 


A Quaker Action Group stated that it plans 


to hold demonstrations both in Lafayette 
Square and on the sidewalk in front of the White 
House at some unspecified time with an un- 


: 
specified number of participants. (Complaint, 7 12.) 


a 


1/ Because of construction work at Lafayette Square the park will 
be closed until at least the fall of 1969. See the affidavit of 

I. J. Castro, Regional Director, National Capitol Region, National 
Park Service, U. S. Department of the Interior. Govt. Ex. 1 before 
the district court ("Castro Affidavit"), 7 8. 
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On April 26, 1969, the district court (Bryant J.) entered an 


order enjoining the enforcement of the permit requirement and the 


restrictions. The district court held tnat the permit requirement 


and the restrictions abridge appellees’ rights to demonstrate 
and protest under the First Amendment. On April 26, 1969, this 
Court temporarily stayed the district court's order until May 1, 
1969, on which date it declined, following a hearing, to extend 
the stay beyond noon on May 2, 1969 (Burger, J.,. dissenting). 
Contemporaneously, the court directed that the appeal be heard 
on the merits on May 9, 1969. On May 2, 1969, on application of 
appellants, the Chief Justice stayed the order of the district 
court pending this Court's aetermination of the appeal. 


ye 


_ ; ‘ REGULATIONS 


36 C.F.R. 50.19 Parades and public gatherings. 


; (2) As used in this section the term 
"public gatherings" shall mean parades, 
ceremonies, entertainments, meetings, 
assemblies, and demonstrations. It does 
not include events for commercial purposes. 


‘ 


* * * 


-(c)- Public gatherings may be held and 
speeches may be made in any park area under 
the jurisdiction or subject to regulatory 
authority of the National Capital Region, 
which shall mean and include any sidewalk 
in the District of Columbia contiguous to 
such park area, subject to the condition 
thet an official permit therefor be first 
4ssued by the park Superintendent. Use of 
the areas set forth in paragraph (b) of this 
section, or sidewalks contiguous thereto, 
in accordance with the terms of that para- 
graph, shall not be subdject to the require- 
ments of this paragraph. 


rs 


(1) Application for permit. Any ap- 
plication for such an official permit shall 
set forth the name of the applicant, the 
date, time, duration, nature, and place 
of the proposed event, an estimate of the 
number of persons expected to attend, 
ana a statement of equipment and facilities 
to be installed for use in connection = 
therewith. 


(2) Issuance of permit. The park 
Superintendent shall issue an official 
permit upon proper application unless: 

(i) A prior application for the same 
time and place has been made which hes 
been or will be granted. 

(ii) The event will present a clear and 
present danger to the public health or. 

. Safety. 

(411i) The event is of such nature or 
duration that it cannot reasonably be 
accommodated in the particular area 
applied for. 


(3) Conditions. The permit may con- 
tain such conditions as are reasonably 
consistent awith protection and use of 
the area for the purposes for which it is 
maintained and as are otherwise con- 
sistent with the regulations in this part. 
It may also contain reasonable limita- 
tions on the time andarea within which 
the event fis permitted. 

(4) Violation of any terms of the per- 

- mit may result in its cancellation. 


* * * - & 


a - 


The August 10, 1967 policy memorandum is reproduced as an 


appendix to this brief. 


ARGUMENT 


The Precise And Narrowly Drawn Restrictions 
Protect Vital Governmental And Social 
Interests And Do Not Abridge Appellees' 
First Amendment Rights. 
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A. The Numerical Restrictions On Demon- 
strations At The Two Specific Locations 
Protect Vital Governmental And Social 
Interests. 


As we demonstrate in point B, infra, the numerical restrictions 


imposed on demonstrations at two specified locations, the sidewalk 
in front of the White House and Lafayette Park are "precise" and 
"narrowly drawn" and do not abridge any of appellees! First 
Amendment rights. 

There is no real doubt that these narrowly drawn restrictions 
serve and protect vital governmental and social interests. AS 
noted in the affidavit of James J. Rowley, Director of the United 
States Secret Service, submitted below as Exhibit B in Exhibit 1 
‘to Defendants' Opposition to Motion for Preliminary Injunction, 
the maintenance of "the security of the Executive Residence and 
grounds presents problems of great magnitude" (G7 9), and that 
"security problems attendant upon demonstrations in such close 
proximity to the Executive Residence as the south sidewalk on 
Pennsylvania Avenue or Lafayette Park are multiplied and intensified 
as the size of the group increases, particularly if the groups 
are engaged in picketing and also counter-demonstrations attempt 
to intervene. Situations with such dangerous potential for mass 
violence have occurred in close proximity to the White House on a 
number of occasions, and have resulted in blockage of gates and 
entrances leading to the Executive Residence and grounds, and in 
arrests for disorderly conduct". (@10.). The Director of the 


Secret Service therefore concluded: 


Ba 


In my considered judgment, the attendant 
security problems are such as to warrant 
keeping demonstrations.entirely away from 
the south sidewalk on Pennsylvania Avenue 

in front of the Executive Residence, and 

the Lafayette Park area. [2/] If any 
demonstrations are permitted to be held in 
those areas, then, in the interest of the 
security and safety of the Executive 
Residence, its occupants and contents, the 
groups should be restricted in size to 
manageable proportions. It is further my 
considered judgment that the current limi- 
tations imposed under the National Park 
Service regulations and policy determinations, 
ineluding the limitations to groups of 100 
persons on the south sidewalk of Pennsylvania 
Avenue and 500 persons in Lafayette Park, 
should definitely not be enlarged. Further, 
continuance of such limitations is essential 
to maintenance of the security of the 
President of the United States and the 
Executive Residence and grounds. Increases 
beyond those limitations would produce un- 
warranted increased risks to the security 
and safety of the Executive Residence, its 
occupants and contents. 


“(@ 11). 


fo affirm the order of the district court will thus, in the opinion 


of the official charged with the protection of the President and 
the White House, result in "unwarranted increased risks" to their. 
security. ? 

Contrary to “appellees! assertion, it is no answer thet, prior 
to the imposition of the! numerical restrictions in 1967, several 
organizations conducted demonstrations in Lafayette Park and on the 
sidewalk in front of the White House which, although Sottake sub- 
stantial numbers of persons, proved to be orderly and peaceful. 
First, in his affidavit, the Director of the United States Secret 


2/ Compare 40 U.S.C. 13k which unequivocably prohibits anyone to 
“parade, stand, or move in processions or assemblages in the 
Supreme Court building or grounds * * *", These prohibitions may 

be suspended only for the “observance of authorized ceremonies 

ho U.S.C. 130. 
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Service specifically noted that "(sJituations with such dangerous 
potential for mass violence have occurred in close proximity to 
the White House on a number of occasions". (7 10). Second, the 
thrust of Mr. Rowley's affidavit was not that all large demonstrations 
will inevitably imperil the security of the White House and its 
occupants and contents. Rather, as the affidavit makes clear, 
the concern of the Secret Service is based upon the fact that the aa 
of the demonstration has a decided bearing upon the possibility of 
violence erupting, as well as upon the ability of law enforcement 
authorities to protect the White House should an explosive situation 
develop. In this connection, whatever may have been the setting 
‘of the particular pre-August 1967 demonstrations to which appellees’ 
point, in view of recent experience with respect to demonstrations, 
‘counter-demonstrations and confrontations it can scarcely be said 
that the conclusion of the Director of the Secret Service is wholly 
4rrational. To the contrary, that experience fully justifies the 

- concern of Mr. Rowley. This being so, the district court should : 
not have rejected the judgment of the Director respecting the 
necessity for the numerical limitations in the fulfillment of the 
concededly valid public purpose of protecting the President and his 
staff as well as preserving the sanctity of the White House and 


grounds. 


B. The Restrictions Are Reasonable And Do 
Not Abridge Appellees' First Amendment 
Rights. 


We recognize thet the First Amendment guarantee of freedom of 


speech is a fragile freedom which must be nurtured and protected. 


ou 


By the same token, however, the Supreme Court has repeatedly 
emphasized that even "pure" speech may be reasonably restricted 
given a compelling social interest. Feiner v. New York, 340 U.S. 
315 (1951); Chaplinsky v. New Hampshire, 315 U.S. 568 (ag4e). Thus, 
as Mr. Justice Holmes so aptly put it "[tJhe most stringent protection 
of free speech would not protect a man in falsely shouting fire 
in a theatre * * *," Schenck v. United States, 249 U.S. 47, 52 
(1919). A fortiori, those cases where "pure" speech is not directly 
involved, the First Amendment does not bar the application of 
reasonable restrictions .on non-speech conduct even chough the 
conduct seeks to convey ‘ideas. As the Supreme Court has recently 
restated: 
This Court has held that when "speech" and 
"non-speech" elements are combined in the 
same course of conduct, a sufficiently 
important governmental interest can justify 


incidental limitations on First Amendment 
freedoms. ; 


United States v. O'Brien, 391 U.S. 367, 376 (1968). See also 


Walker v. City of Birmingham, 388 U.S. 307, 316 (1967). 
Specifically, demonstrations, even though they inetude elements 
of "speech",’ may be curtailed to protect an important governmental 
or social interest. Cox viiouisions 379 U.S. 559 (1965). The 
Supreme Court in Cox weeses upon the constitutionality, on its 
face and as applied, of a Louisiana statute (patterned after 18 
U.S.C. 1507) which prohibited inter alia "picket{ing] or parad [ing] 
in or near a building housing a court of the State of Louisiana" 
with the intentto obstruct the administration of justice. Rejecting 
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the contention thet the statute was unconstitutional per se, the 
Court noted that it was a "precise, narrowly drawn regulatory” 
statute which proscribes certain specific behavior * * * namely 
picketing and parading, in a few specified locations, in or near 
courthouses." 379 U.S. at 562, and is "obviously a safeguard both 
necessary and appropriate to vindicate the State's interest in 
assuring justice under law." Ibid. The Court concluded that “The 
conduct which is a subject of this statute--picketing and parading-- 
is subject to regulation even though intertwined with SESE eee: 


and association." Id., at 563. See also Cameron v. Johnson, 390 


U.S. 611 (1968), where the Court upheld a Mississippi statute which 


prohibited "picketing or mass demonstrations in such a manner as 

to obstruct or unreasonably interfere with free ingress to and from 
any public premises * * *" (390 U.S. at 612), noting that it was 
precise and narrowly drawn and weatoatad a valid public interest. 

The Supreme Court has thus made it abundantly clear that 

- precise and narrowly drawn restrictions on demonstrations are valid 
when they ere even handedly applied and protect a valid public 
interest. There is no doubt that the regulations under attack here * 
meet these tests of constitutionality. 

It is uncontested that the restrictions which Limit demonstrations 
on the sidewalk in front of the White House to 100 persons and 
demonstrations in Lafayette Park to 500 persons are "precise" and 
“narrowly drawn". The exact numerical limitations fully apprise 


potential demonstrators just how many persons will be permitted to 
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mass at Specified locations. Furthermore, these precise restrictions 


have been applied without discrimination as to group or cause. 
Stated otherwise, there is nothing in the record to indicate that 
the regulations are being enforced or not enforced on the basis of 
the particular cause or views being espoused by the group involved. 
In addition to the importance of insuring the integrity of the 
White House and nearby government offices, both the sidewalk in 
front of the White House and Lafayette Park are for the use of the 
public at large and not the private domains of those who might 
wish to attract attention for their causes. The limitations upon 
demonstrations imposed by the regulations, aside from protecting 
the White House and its environs from the ravages of a huge mob, 
maintain the proper balance between the public's right to access 
and potential demonstrator's right to express their dissent. Cox 
v. New Hampshire 312 U.S. 569 (1941). The deluge of statistics 
supplied the district court to show that the restrictions are 
unreasonable entirety ignores this fact. It is difficult to under- 
stand how appellees can seriously suggest that their right to mass 
in groups of thousands close to the White House should prevail 
over the security of the President and the White House as well as 
the rights of the general public to have unimpeded access. The 
Suoreme Court has rejected similarly expressed contentions "that 
people who want to propagandize protests or views have a constitutional 
right to do so whenever and however and eee they please. That 
concept of constitutional law was vigorously and forthrightly 


rejected in * * * Cox v. Louisiana [379 U.S. 536] at 554-555 and 
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[379 U.S. 559 at] 563-564. We reject it again." Adderly v. 
Florida, 385 U.S. 39, 48 (1966). 

There is similarly little merit to the contention of the 
appellees, accepted by the district court, that the permit require- 
ments constitute an impermissible prior restraint. As the Supreme 
Court noted in Cox v. New Hampshire, supra, the requirement that 
@ permit be obtained prior to demonstrating serves two vital functions 
First, it insures that the authorities will receive advance notice 
of any demonstration so that sufficient numbers of police may be 
assigned to the area. Second, requiring permits insures that 
there will not be conflicting demonstrations at the same time, 
thus minimizing the risk of disorder and violence. 312 U.S, at 
576. There is no evidence whatsoever that appellees were denied 
permits to demonstrate because of the views they espoused. To the 
contrary, they were denied permits solely because their proposed 
demonstrations exceeded ‘the specific numerical limitations. In 


these circumstances, the requirement that potential demonstrators 


obtain a permit is a constitutionally permissible prerequisite. 


Cox v. New Hampshire, supra. 


In short, the Limitations on demonstrations are narrow and 
precise, serve a vital public interest and have been nondiscriminatoril 
applied. 3/ While it is thus’ clear that, in all events, these 


limitations are constitutional, Cox v. Louisiana, supra; Cameron v. 


3/ This, of course, distinguishes the cases upon which appellees 
Yelied in the district court. See, e.g., Edwards v. South Carolina, 
372 U.S. 229 (1963), where the Court specifically noted that its 
decision would have been different had the demonstrators been con- 
victed by the “evenhanded application of a precise and narrowly drawn 
regulatory statute evincing a legislativé judgment that certain 
specific conduct be limited or proscribed." Id., at 236. 
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Johnson, supra; Cox v. New Hampshire, supra, it is important to 
note that their effect is not to foreclose entirely mass demon- 
strations in the vicinity of the White House. In his affidavit 
submitted to the district court the Regional Director, National 
Capitol Region of the National Park Service has stated: | 

* * * that all groups seeking to hold public 

assemblies and demonstrations in excess of 

those respective numerical limitations, and 

desiring to use those areas, shall continue 

to be offered without discrimination, the use: 

of other suitable, near-by park areas. One 

such area is the Sylvan Theatre area, located 

on the Washington Monument grounds. It has 

a stage and other facilities which can readily 

be used for speeches and other demonstration | 

purposes. 
Castro Affidavit, 7 5. Appellees have thus been informed that 

a ; . i 

although they may not hold mass demonstrations, in excess of the 
permitted number, on “the sidewalk in front of the White House or 
in Lefayette Park, they may hold such demonstrations ati the Sylvan 


Theatre. — Exhibits C, D, E and F to the Castro Affidavit. In these 


cireumstances, appetiees' claim that they have been deprived of all 


right to demonstrate is without merit. And, as noted above they 
have no constitutional right to demonstrate "whenever and however 
and wherever they please". Adderly v. Florida, supra, 385 U.S, at 
48, In a word, appellees' First Amendment rights have not been 
abridged. 

In the final analysis, then, the situation comes down to this: 
appellees do not, as they cannot, claim that they have been denied 
the right to gather -- in such numbers as they might please -- in 


262 


any other location than the sidewalk in front of ‘the White House 

and Lefayette Park (directly across the street). Further, while 
characterizing the White House sidewalk as @ “unique forum", appellees 
have made no showing that their views cannot be effectively dis- 
seminated by a mass demonstration on the Washington Monument grounds. 
From their opposition to the application for a stay pending appeal 
which was filed in this Court, as well as their papers in the 

court below, it would appear that appellees' principal concern is 
that their demonstrations receive adequate coverage by the com- 
munications media. There is no reason to suppose, however, that 

2 mass demonstration would be ignored by the media simply because 

its locale was on the Monument grounds rather than the sidewalx in 
front of the White House. Thus, what appellees are really contending 


4s not that they have a First Amendment right to express their 


views in an effective manner put, instead, that it is solely their 


‘ 


choice es to how, when and where the right is to be exercised -- 
without regard to such counter-balancing. considerations as the 
security of the President. end the White House. If nothing else, 

the Supreme Court has dispelled all possible doubt: that this concent 


of the reach of the First Amendment is indefensiole. 


CONCLUSION 
For the foregoing reasons, we submit that the district court's 
April 26, 1969, order should be reversed. 
Respectfully oo 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


MORTON HOLLANDER, 
ALAN S, ROSENTHAL, 
RALPH A, FINE, | 


Attorne S, 
Department of Justice, 
-Washington, D.C. 20530. 


” DEPART MENT OF THE IN. “RIOR 
=. NATIONAL PARK SERVICE : 
NATIONAL CAPITAL REGION 
1100 OHIO DRIVE, S. Y/, 
mWASHINGTON, D. Cc. 20242 


_ August ‘10, 1997 


Memorandum 5 
ey oe 
-Tos. .- “Chief, Us 8. Park Police 
ae 
Superintendent Fit tch ~ 
Centrel National Capitel Parks — 


“Fron: Regional Director, Yetional. capital Region 


Subject: Denonstretions--Laf ayette Park - ‘and - SSIS 
wvnesenss "North of White House 
We have review red the. regulations concerning public gatherings in the 
Yistions) Cepi tal Region. A copy of the pertinent Pr ‘ovisions is att tached 


“Some existing regulati ons have not been follow rea in the’ issuence of 
. J spernmits. for puolic .gataerings in Lafayette Park and.for th¢ south 
Mg S Gore dof “Pennsy). venlz Avene betueon Vast Executive Avenue and 

East Executive BveOee Other regulations require clarification. 


Sof this date, the fol. Lowi.ag. Folic eS wiL be fo}. owed by tne National 
‘pork Service in the aduinistrets ton and CRESS of these regulations. 


:-2e A -pernit will be required for eny public pees 

; on the South sidewalk of Pennsylvania Avenue, Present 
regulations reguire that public gatherings in any erea 
under the jurisdiction of the Rational Capitel Region, 
except certain specified are Seen "nay not be held unless 
“en officiel perait therefor be first issued by the Park 
. Spee sntendcnte : 
If the U. S. Park Police on duty in this ares determine 
that a number of porsons using the sidewalk constitute 
@ "pudlic gathering” within the. meaning of these reg 
tions, they Will notify: these rersons that they mist 
obtein an officiel permit before the “y cen use the area 
for those purcoses,. 


2, Permits for public getherin: wi 
regulations. The reguletions p eclude issuance of 
@ permit when “tna event will present a clear end 
“present G2ager to the public neelth or sefety” or 
when "the event is of such nature or duration that it 
cannot be reasonzoly eccommoieted in the rorticular 
area applied fore" . 


{11 edhere to existing 
o 


““ghe following policies will te followed with resrect 
to the two areas in question: =* 


“ca, No permit will. ve issued for the South sidewalk 
~ of Pennsylvania Avenue +o a group of more then 
100 persons. ‘Any pernit issued for this erea 
MLL provice that the puolic gathering may not 
“interfere vith the use of the sidewalk. by’ the 
general public oni thet no public gethering-- 
"or any menber thereof--r2y block any entrence or 
“exit cdjoining the sidewalk. ee oo 


‘bd. .No verait will be S$ssued ‘Tor Lefeyette Park to 2. 
group of more than 5CO persons. : . 
. e 
The following policies will be followed in the issuance 
- of ell permits: - 


2. Those seexing 2 yernit must weil or deliver 2 ; 
reauest in writing to the Supzrintencent, Netionel 
Canital Region, Neticrel Perk Service. 


The Superintendent rey recnest a meeting with 
representztives of the group prior to issuing 2 
perast. : 


Tne permit, es provided in the reguletions, my 
_contszin Linitetions on the tine end erea for which 
the event is euthorized. : “\-% 


“GQ. A penne may b2 denisd if the applicant is 
part of a Larger group and there is reasonodle 
likelihood that issuance of the permit may 
result in efforts of the larger group to seek 
entry to the area. 


The permit will provize that » in the event re is 
Getermined after issuance that the group will be 
larger than the maximum number seuthorized, the 
permit snall be cance).led ond the public gathering 
shall be held at en alternate locations | 


Permits will oe cancelled in the event of viol aig of 
their terms. Violations include, but ere not SEE 
to the Torlozinss 
! : 
Be " Fedlure! ‘of the gathering to remain within the area, 
--for which the permit was issued, 


be Feilme of the group to leave the area at t 2 time 
“provided in the permit. 


Increase in the size of the group Sos the peximun 
limitation provided in the pernit, 


Conduct of activities which, in the judgment; ‘of the 
‘Park - ‘Police, presents a clear and present danger 
to the public heal. th or safety. 


The Park Police will arrest any pexson or persons holding 
& public gathering without a permit or violating, the terus 
of the permit. The Metropolitan Police have responsibility 
for the maintenance of lew and order on the public sidewalks. 
Certain activity as a part of a puolic gathering imay be in 
violetion of the criminal code of the District of Colunoia. 
see White House police and the U. S. Secret Service have 
esponsidilities in the White House area adjacent to the 
South sidewalk. We suggest thet these euthoriti es continu: 
‘to coordinate their activities under the policies set forth 
in ears memorandum. i : 
It is requested thet you infora the Metropolitan Police, White House 
* Police, and U. S, Secret Service of these new instructions, 
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QUESTIONS PRESENTED 


1. Does the First Amendment protect the right 


to conduct peaceful and orderly public demonstrations, 
by picketing and otherwise? 

2. Do numerical limits of 100 persons on the 
White House sidewalk and 500 persons os Lafayette Park 
for such demonstrations unwarrantedly abridge First 
Amendment rights, where such limits are far more re- 
strictive than necessary to accommodate pedestrian traf- 
fic or tourism or to protect plants; where there is no 
showing that such numerical limits are reasonably re- 
lated to the protection of the White House, and when 

| 
all the evidence contradicts the existence of such a 
relationship? 

3. Does a scheme of permit regulation that con- 
fers broad discretion on officials to grant or withhold 
permits for public demonstrations, which scheme has been 
administered in an arbitrary, harassing and discrimina- 


tory manner, fail to meet the applicable constitutional 


standards? 


4. Did the District Court properly exercise 


its discretion in granting a preliminary injunction 


against the enforcement of the numerical limits and 


the scheme of permit regulation? 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


A Quaker Action Group, et al., 
Appellees, 
v. 


Walter J. Hickel, Secretary 
of the Interior, et al., 


Appellants. 


APPELLEES' BRIEF 


A. STATEMENT OF THE CASE 
This is an appeal from the grant of a preliminary 
injunction against the appellants that prevents them from 
interfering with specific public demonstrations planned by 
appellees for the sidewalk in front of the White House 


and in Lafayette Park; from enforcing existing numerical 


restrictions on demonstrations at those sites, of 100 on 


the White House sidewalk and 500 in the Park; and from 
enforcing altogether the requirement of obtaining a permit 
for such demonstrations, imposed under a regulation, 36 


C.F.R. § 50.19, promulgated by appellants. 


— ye 


The preliminary injunction is to remain in effect 
until disposition on the merits of this action, in which 
appellees have prayed for permanent injunctive relief and 


a declaratory judgment. 


The Facts Before the District Court 

The District Court issued the preliminary injunc- 
tion upon consideration of a comprehensive factual record 
made up of testimony in affidavit form and documents from 
files of the Department of Interior. Appellants stipu- 
lated that they did not controvert any of the evidence 
submitted in appellees’ behalf. The record also includes 
two affidavits, executed on March 28, 1969, submitted by 
appellants, as to which no stipulation was made. 

On the basis of this record the District Court 
issued detailed findings of fact. This statement is based 
on those findings, with occasional additional reference 


1/ 


to the record and to other court proceedings of record. _ 


1/ References are to Attachments A-Z to the Motion for 
Preliminary Injunction, and to other affidavits not so 
designated. 
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The Sites in Issue 


The sidewalk in front of the White House and 


Lafayette Park are traditional sites for groups con- 


ducting peaceful demonstrations, including picketing and 
the like, directed to public issues. (Finding 16.) The 
proximity of these sites to the symbolic seat of the paecue 
tive Branch of Government gives demonstrations there great 
exposure to the public and particularly to the mass commu- 
nications media. (Findings 15, 16.) They are, of course, 
the ideal site for assembly to petition the President. 
(See, e.g., Attachment S, { 13.) The size of a oe 
stration, particularly a demonstration at a site of such 
symbolic importance, is an important part of the content 
of the demonstrating group's message -- that views are 
widely and strongly enough held that many people wish to 
participate in their public expression. Size means ex- 
posure and coverage by mass media and an effective dis- 
semination of the message. (See Attachments N, 1 20, 233 
R, 4 14, 16; S, 4 10; U, 44 9, 10; W, V4 6, 7.) As the 
District Court found, any limitation on size, especially 
at the sites in issue, is a restriction on citizens' ability 


to communicate their views on public issues. (Finding 17.) 
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Pre-August, 1967 History 

The Department of Interior was given jurisdiction 
over these sites by statute in 1898. For nearly seventy 
years it exercised no control at all over the White House 
sidewalk and imposed no numerical restrictions on gather- 
ings in Lafayette Park. Interior left policing of the 
White House sidewalk to the D. C. Metropolitan Police 
Department. Even though 36 C.F.R. § 50.19 on its 
face requires a permit for any public demonstrations in 
areas under Interior's control, including the White House 
sidewalk, no permit for White House sidewalk gatherings 


was ever required prior to August 10, 1967. 


During this period many demonstrations having as 
their purpose the expression and communication of varying 
views on a myriad of public issues were conducted on the 


White House sidewalk and in Lafayette Park. The overwhelming 


—————— 
1/ E.g., protests against reducing funds for the war on 
poverty, against the transfer of foreign-flag vessels to 

U. S. registry, against the war in Vietnam, against trade 
with Communist countries, pro- and contra-U.S. Middle East 
policy, against the Greek junta, for Negro rights, 

against segregation, against anti-Semitism in the U.S.S.R., 
and for a pay raise for postal workers. (Attachment G.) 
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number of demonstrations were marked conspicuously by 


orderliness and peacefulness. Some of these demonstra- 
tions involved large numbers of people: 500, 600, 1,500, 
1,800, 6,000 (and in a "walk-by" up to perhaps 30,000) on 
the White House sidewalk; 15,000 and 30,000 in Lafayette 
Park. (Findings 5, 9; Attachment G; Affidavit of Sohn G. 
Murphy, Jr.) The District Court found that these earlier 
demonstrations interfered with no other legitimate Govern- 


ment interest. (Finding 9.) 


| 
Arrangements for large demonstrations were made 

easily and cordially between the sponsoring groups and 

the Metropolitan Police. (Finding 5; see, e.g., pores 

ment K, { 6; Attachment N, { 11.) As the District Court 

found, "disturbances or arrests arising out of demon- 

strations on the White House sidewalk or in Lafayette 

Park have been minimal. The Park Police have also apparently 

had little difficulty in supervising demonstrations in the 

vicinity of the White House." (Finding 5.) Those few in- 

stances involving arrests were as often in the course of 

small as of large gatherings. (Finding 19.) This record 

is totally devoid of any evidence of blocking access to 


the White House. There is no evidence of even the remotest 


danger to the security of the White House. (See Findings 


mo 


18 and 19; Attachment F, { 5F; and the Affidavit of 
James J. Rowley dated March 28, 1969.) Finally, as to 
pedestria and vehicular movement, the District Court 
found: 


"Despite the large numbers of persons present 
during past demonstrations, at almost no time 
have disruptions to the orderly flow of pedes- 
trians ot traffic along the White House side- 
walk or through or around Lafayette Park 
occurred or been reported." (Finding 9.) 


The New Policy Imposing 
Numerical Restrictions 


————— 


On August 10, 1967, despite this long history of 


peaceful and orderly demonstrations at the two sites, 
Interior issued a public memorandum over the signature 

of T. Sutton Jett, then Director of the National Capital 
Region of the National Park Service of Interior, announcing 
that henceforth permits would be required in advance of 
demonstrations on the White House sidewalk and that numeri- 
cal limits of 100 persons for the White House sidewalk and 
500 for Lafayette Park would be imposed and enforced. 
(Finding 7.) The justification given at the time was that 
on the basis of Park Service experience, larger groups 
would distract motorists, impede pedestrians and obstruct 


tourists, and would injure the plantings in the Park. 
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(Finding 8.) The same justifications have been uniformly 


given whenever these numerical limits were challenged. 
(See Finding 11.) As the District Court found, there was 
and is in fact no basis for the asserted justifications; 
the record refutes them without contradiction. (Finding 18.) 

On the eve of oral argument of the motion ceria 
preliminary injunction before the District Court, appel- 
lants shifted their ground. In affidavits executed and 
filed on March 28, 1969, it was asserted for the first 
time as a justification for the restrictions that comme 
strations in numbers larger than the 100- and 500-person 
limits would pose a threat to the safety and security of 
the White House. At the hearing on April 1, 1969, appel- 
lants' counsel stated that, nunc pro tunc, the Benes of 
the permits at issue (see p.12 , infra) should be deemed 
based not only on the earlier justifications, but ailso on 
the new ground. (Finding 13.) Although in papers filed 
subsequently appellants still make pro forma mention of 
the traffic, tourist and shrubbery rationales for the 


restrictions, they now seem essentially to have abandoned 


these earlier justifications and to rely almost exclusively 


on the argument of White House security. 
| 


= fe 


In view of the importance that appellants now attach 
to this argument, we quote in full the Finding of the 
District Court on this question: 


"19, These restrictions are not 
reasonably related to the legitimate goal 
of protecting the President. Thousands of 
tourists pass through the White House itself 
every day. The uncontradicted evidence 
in this record reflects that many peaceful 
demonstrations, conducted prior to October, 
1967, involved numbers of demonstrators far 
in excess of the restrictions with no dis- 
turbances occurring or arrests made. Fur- 
ther, in those few demonstrations where 
there have been arrests, there has been no 
correlation to the number of demonstrators. 
Indeed, in a number of demonstrations which 
were within the permissible limits, arrests 
have been made. There is no evidence in 
this record that the particular numerical 
limitations involved here have any rela- 
tionship in fact to the legitimate goal of 
protection of the President. Indeed, the 
defendant Director of the National Capitol 
Region of the National Park Service has re- 
jected and overruled the ‘considered judg- 
ment! of the Director of the Secret Service 
that no demonstrations whatsoever should be 
permitted in the restricted areas. In ad- 
dition, there is no relationship in fact 
between the challenged numerical restrictions 
and the conclusion of the Director that any 
groups permitted to demonstrate should be 
"restricted in size to manageable proportions.'" 


Post-August, 1967 History 


In strong contrast to the long history of simple, 


easy arrangements for demonstrations, including even 


On 


large spontaneous demonstrations (see, e.g., Attachment S, 
{ 7) before the new policy went into effect, since August, 
1967, groups and individuals wishing to demonstrate Have 
experienced arrest, jailing, prosecution and various kinds 
of lesser harassments in the course of trying to aS 
for or participating in demonstrations at the sites s issue. 
As the District Court found as a fact, such incidents have 
included the arrest of a woman who wished to be the 10st 
demonstrator on the White House sidewalk; the denial of a 
permit for a demonstration that the Park Police decided 
was "not in the exercise of a First Amendment right"; 


the arrest of students who wanted to demonstrate sponta~ 


neously in response to the murder of Dr. Martin Luther 


King, Jr.; the flat, unexplained denial of a request for 


a permit for no more than 100 persons; the arrest of per- 
sons in Lafayette Park conducting a demonstration of less 
than 500 persons but without a permit; the refusal to grant 
permits for more than two days at a time; requiring one 
applicant to make 13 separate trips to the Office of the 
National Capital Region within a period of four weeks to 
obtain demonstration permits for a few persons to pecenble 


on the White House sidewalk; delaying a permit for several 


- 10 - 


days, with the result that the occasion for the demonstra- 
tion had passed when the permit was finally granted; and 
refusing to consider permit applications until several days 
immediately preceding the date of the planned gathering, 
which has effectively prevented all gatherings which re- 
quire substantial planning. (Finding 14.) 

The arrests referred to resulted in two criminal 
prosecutions. In September, 1967, a woman was arrested 
when she desired to become the 101st demonstrator and re- 
fused to move on when ordered by a Park Police officer. 

In March, 1969, she was convicted in the D. C. Court of 
General Sessions of disorderly conduct on the ground that 
her arrest was independent of and unrelated to the picketing 


restrictions, whose constitutionality she challenged. The 


case is pending on appeal in the District of Columbia 


Court of Appeals. Williamson v. District of Columbia, D.C. 
Ct. App. No. 4942. 

In November, 1968, eighty persons were arrested for 
demonstrating in Lafayette Park without a permit (denied 
because they had expected more than 500 people) and charged 


with violation of 36 C.F.R. § 50.19. Most forfeited col- 


lateral; four chose to stand trial. On the defendants' 
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motion the Court of General Sessions in March, 1969, dis- 
missed the prosecution, holding that the permit Peeiecton 
was unconstitutional. The United States did not appeal. 
United States v. Barsky, et al., D.€. Ct. Gen. Sess. Nos. 


41153-41155, 41168 (March 24, 1969). 


On March 6, 1969, three of the appellee organiza- 


tions applied to the Park Service for permits to demon- 
strate on the sidewalk in front of the White House and in 
the Lafayette Park. Two of them requested permits for 
groups of demonstrators in numbers exceeding the limits. 
The third was unable to specify the numbers it expected 

in excess of the stated numerical limitations. A fourth 
appellee organization wished to conduct a public Aeqonstras 
tion on the White House sidewalk or in Lafayette Park 
during the month of May, but did not apply for a permit. 

It feared that the number of participants might exceed the 
numerical limitations placed on such Pomsreiess the 
Department of the Interior, thus subjecting all its partici- 
pants to arrest, prosecution and possible pertanmente 
(Finding 10.) : 

T/ The numbers requested were for 5,000 in Lafayette Park 


and 3,000, 1,000 and 200 on the White House sidewalk. 
(Findings 11, 12.) | 
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The permit applications for the White House side- 
walk were denied by appellant Castro on March 13, 1969, 
on the sole ground that because of pedestrian and vehicu- 
lar traffic, demonstrations in excess of 100 persons 
could not be reasonably accommodated on the White House 
sidewalk. (Finding 11.) The application of Action 
Committee on American-Arab Relations for a demonstration 
in Lafayette Park was refused on the sole ground that 
"“construction-rehabilitation work now underway in Lafayette 
Park" has caused it to be "temporarily closed to the pub- 
lic" and "not available" for public gatherings and demon- 
strations. No indication was given when Lafayette Park 
would again be available for public use. (Finding 11.) 


Three additional letters of inquiry, sent on March 17, 


1969, elicited similar responses in letters dated March 28, 


1969. (Finding 12.) 


Proceedings to Date 
Upon denial of the applications, on March 19, 1969, 
appellees filed this action in the District Court together 
with a motion for a preliminary injunction. The motion 


was heard by the District Court on April 1, 1969. Both 
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sides filed comprehensive briefs and argued orally at 


length. At the hearing counsel for appellants stipu- 
lated that they did not controvert the matters of fact 
set forth in appellees' evidentiary submissions. 

The District Court kept the matter under considera- 
tion for more than three weeks. On April 26, the District 
Court granted the preliminary injunction as prayed, me 
joining appellants "from interfering with plaintiffs’ pro- 
posed demonstrations which were the subject of the applica- 
tions rejected by the defendants;" "from enforcing the 
[numerical] limitations contained in the August, 1967 
Memorandum of T. Sutton Jett," and "from enforcing 36 
C.F.R. § 50.19 (1968)." | 

Appellants filed a notice of appeal and applied 
to this Court for a stay pending appeal. A temporary 
stay was granted on April 26 and argument on 4 stay pending 
appeal set for and heard on May 1. Both sides briefed the 
matter thoroughly, and both sides emphasized the proba- 
bility of success on the merits and the question of ir- 
reparable harm. This Court declined to extend the on 


but set argument on the merits of the appeal for Friday, 


May 9, a week later. Appellants then sought a stay from 
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the Chief Justice, the Circuit Justice for the District 


of Columbia Circuit, pleading that a stay would "preserve 


the status quo" and pointing out that this Court had 


expedited the appeal. (Application for Stay Pending 
Appeal to the Court of Appeals for the District of Colun- 
bia Circuit, p. 10.) On this basis the Chief Justice 


granted the stay. 
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B. INTRODUCTION AND SUMMARY OF ARGUMENT 
The standards for review of appeal of a grant or 
denial of preliminary injunctive relief are clear and 


simple. As this Court has held: 


WW A . Appellate courts quite generally view 
the grant or denial of a preliminary injunc- 
tion as resting in the sound discretion of 
the trial court, and limit determination on 
appeal to whether there has been ‘abuse of 
trial court discretion,’ 'clear error,' 
"violation of the tules of equity," or ‘im- 
provident granting.' . . ." Maas v. United 
States, 125 U.S. App. D. C. 251, 254; 371. 
F.2d 348, 351 (1966). 
The Supreme Court has confirmed this standard. Brother- 


hood of Locomotive Engineers v. Missouri-Kansas -Texas R. 
Co., 363 U.S. 528 (1960). 

The District Court issued a preliminary injunction 
below after careful and lengthy consideration of a con 
plete and uncontroverted factual record, briefs and argument 
which provided a "persuasive demonstration for injunctive re- 
lief . . ." District 50, United Mine Workers v. International 
Union, No. 22,028 (April 10, 1969), p. 2. The court's de- 


cision was compelled by application of basic principles 


arising from the First Amendment to the Constitution, 


repeatedly stated in decisions of the United States Supreme 
Court. 

| 
Moreover, the matter has already been given consid- 


eration by this Court, which by refusing to extend a stay 
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of the District Court's order has to that extent at least 
determined that the District Court did not abuse its dis- 
cretion in granting the relief prayed. Appellants, offi- 
cials of the United States Government, have urged the 
great importance of the decision below as affecting Presi- 
dential security.| In view of this, appellees have briefed 


this matter at length on the merits in the following sec- 


tions of this brief. Appellees' points are, in summary: 


1. The right to conduct public demonstrations is 
protected by the First Amendment. First Amendment free- 
doms may only be curtailed on proof of a clear and present 
danger to the public safety. Any restrictions on First 
Amendment freedoms must be shown to be no greater than 
is essential to the protection of a substantial, important 
Government interest, and the only means, there being no 
non-restrictive alternative, for protecting that interest. 

2. Restrictions on the number of persons who may 
participate in a demonstration must meet this standard. 
Restrictions on numbers necessarily deprive those excluded 
of First Amendment rights; and because of the need for 
access to mass media, the restrictions inhibit the effec- 


tiveness of the message of those demonstrating. 
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3. The areas adjacent to the White House are 
unique forums for demonstrations, involving not only 
the right to free expression, but the right of assembly 
to petition the President at "the seat of government." 

4. The 100 and 500 person numerical limits that 
appellants have imposed on demonstrations at these sites 
do not meet the applicable constitutional tests. the 
record demonstrates beyond any question that they are 
many times more restrictive than necessary to serve com- 
peting interests of pedestrian traffic, tourism and the 
safety of plants and shrubs -- and appellants have virtu- 
ally abandoned these asserted justifications. The Govern- 
ment has also failed to make any showing, except for the 


unsupported opinion of officials, that these restrictions 


are no greater than essential to protect the security of 


the White House. Everything in the record contradicts 
the opinion of these officials; and there are other ai- 
ternatives, which do not impinge upon free speech, better 
calculated to protect White House security. 


5. The entire permit regulation scheme is uncon- 


stitutional. It grants improper discretion to the 
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administrators. This discretion has been exercised in an 
arbitrary, harassing and discriminatory fashion. 

6. Each day the restrictions and the regulations 
remain in effect irredeemably deprives citizens of First 


Amendment rights. Appellants have easily available and 


convenient alternatives for protecting the Government's 


interest. The preliminary injunction should be affirmed 
to prevent irreparable injury to appellees and to the 
nation at large by the loss of the flow of views into the 


political marketplace. 
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C. ARGUMENT 


I. The Governing Principles. 

A. The right to conduct demonstrations in public, 
by peaceful and orderly picketing and assembly, for the 
purpose of informing and communicating views, is protected 
by the First Amendment. See Food Employees v. Logan Plaza, 
391 U.S. 308, 313 (1968), where the Court declared chat 
"peaceful picketing," which "involves elements of both 
speech and conduct, i.e., patrolling," is "protected by 
the First Amendment"; Brown v. Louisiana, 383 U.S. 131, 
141-42; Hague v. CIO, 307 U.S. 496, 515 (1939) (Opinion 
of Roberts, J.). The First Amendment means "that the in- 
dividual must be afforded an appropriate ‘public forum? 
for his peaceful protests," Davis v. Francois, 395 F.2d 
730, 733 (5th Cir. 1968). First Amendment "speech" means 
"effective speech." See Edwards v. South Carolina, 372 
U.S. 229, 235 (1963); Saia v. New York, 334 U.S. 558, 561 
(1948); Davis v. Francois, supra at 735; Williams ve 
Wallace, 240 F. Supp. 100, 106 (M.D. Ala. 1965). | 

A demonstration at or near the White House, rast 


dence of the President of the United States and symbolic 


seat of the Executive branch of Government, is further 
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protected by the First Amendment right to assemble and 
petition one's Government for the redress of grievances. 
One usual purpose of such a demonstration is to communi- 
cate to the President, as well as to other American citi- 
zens, views on public issues and government policy. 
Such demonstrations therefore fall squarely within the 
fundamental right of a citizen "to come to the seat of 
government to assert any claim he may have upon that gov- 
ernment... ." Crandall v. State of Nevada, 73 U.S. 
(6 Wall.) 35, 44 (1867); Declaration and Resolves of the 
First Continental Congress (adopted October 14, 1774), 
Sources of Our Liberties 271 (Perry ed. 1959). 

Finally, assembly for the purpose of demonstrat- 
ing and petitioning is protected by the freedom of associ- 


ation, a freedom "specifically protected by the First 


Amendment." United States v. Robel, 389 U.S. 258, 263 


n. 7 (1967). See Aptheker v. Secretary of State, 378 
U.S. 500, 507 (1964); Gibson v. Florida Legislative 
Investigation Committee, 372 U.S. 539, 543 (1963); Bates 
v. City of Little Rock, 361 U.S. 516, 522-23 (1960) ; 
N.A.A.C.P. v. Alabama ex rel. Patterson, 357 U.S. 449, 


460 (1958). 
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B. The First Amendment freedoms of speech, assem- 
bly to petition for the redress of grievances, and associ- 


| 
ation occupy a "preferred position" among constitutional 


liberties. Kovacs v. Cooper, 336 U.S. 77, 88 (1949) ; 
Saia v. New York, 334 U.S. 558, 562 (1948); Thomas v. 
Collins, 323 U.S. 516, 529-30 (1945); United States se 
Cruikshank, 92 U.S. (2 Otto) 542, 552-53 (1876). They 


can only be curtailed upon a showing by the Government of 


a "compelling" or "paramount" regulatory interest. 


N.A.A.C.P. v. Button, 371 U.S. 415, 538 (1963); Sherbert 


v. Verner, 374 U.S. 398, 403 (1963); Thomas v. Collins, 


supra, 323 U.S. at 530. 

C. Restrictions upon First Amendment rights of 
free speech are invalid unless the exercise of those 
rights is "shown likely to produce a clear and present 
danger of a serious substantive evil that rises far above 
public inconvenience, annoyance, or unrest." Terminiello 
v. Chicago, 337 U.S. 1, 4 (1949) (emphasis added); see, 
Feiner v. New York, 340 U.S. 315, 320 (1951); Cantwell v. 
Connecticut, 310 U.S. 296, 308 (1940); Schenck v. United 


States, 249 U.S. 47 (1919). Even then the Government 
| 
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must demonstrate that no "alternative forms of regulation 
would combat such abuses without infringing First Amend- 
ment rights."" Sherbert v. Verner, 374 U.S. 398, 407-08 
(1963) (citing further authority) (Emphasis added.) 

See Shelton v. Tucker, 364 U.S. 479, 488 (1960). 

D. The Supreme Court has developed standards for 
the regulation of the "time, place and manner ,"' of demon- 
strations and similar public gatherings, Cox v. New 
Hampshire, 312 U.S. 569, 575-76 (1941). Narrowly and 
precisely drawn time, place and manner regulations are 
permitted so long as they do not restrict the physical 
aspects of demonstrations any more than the Government 
can show to be absolutely necessary to protect other 
substantial governmental interests. The Court, there- 
fore, has struck down time, place and manner restrictions 
which "deny or unwarrantedly abridge the right of assenm- 
bly and the opportunities for the communication of thought 
and the discussion of public questions immemorially as- 
sociated with resort to public places." Cox v. New 


Hampshire, 312 U.S. 569, 575-76 (1941) (emphasis supplied). 


Only a "serious interference with normal usage of streets 


——— 


- 23 - 


and parks," Kunz v. New York, 340 U.S. 290, 293-94 (1951) 


(emphasis supplied), can be prohibited by the Government, 
and any restrictions must embody "narrowly drawn, reason- 
able and definite standards for the officials to fol- 
low... ,'' Niemotko v. Maryland, 340 U.S. 268, 271 
(1951). At all times the First Amendment freedoms mist 
be kept "in a preferred position." Saia v. New York, 334 
558, 562 (1948). : 
Thus, a community cannot prohibit the distribution 
of pamphlets and other literature to prevent littering 
and unsightly sidewalks, Schneider v. State, 308 U.S. 147 
(1939); a local regulation cannot prohibit the circula- 
tion of anonymous pamphlets, Talley v. California, 362 
U.S. 60 (1960); a mmicipal ordinance cannot prohibit the 
use of loudspeakers or sound trucks on public streets, 
Saia v. New York, 334 U.S. 558 (1948), or the Se of 
doorbells, Martin v. City of Struthers, 319 U.S. 141 (1939), 
in the name of community tranquillity; and a local regula- 
tion cannot prevent the playing of religious phonograph 
records on public streets absent a "clear and aot 
menace to public peace and order . . . ," Cantwell v. 


Connecticut, 310 U.S. 296, 311 (1940). 


= ¥/n = 


E. The governing standards to determine whether a 
challenged restriction will pass constitutional muster -- 
which Government Counsel conceded at oral argument on the 
Application for Stay -- have been set down by the Supreme 
Court in United States v. O'Brien, 391 U.S. 367 (1968). 
There, the Court held that any regulation restricting the 


full and free exercise of normally protected speech- 


conduct activities will be declared unconstitutional un- 


less: (1) the regulation "furthers an important or sub- 
stantial governmental interest"; (2) the "governmental 
interest is unrelated to the suppression of free expres- 
sion"; and (3) the incidental restriction on alleged 
First Amendment freedom "is no greater than is essential 


to the furtherance of that interest." 391 U.S. at 377. 


F. That a restriction must also be "precise" and 
"narrowly drawn," as is often also stated by the Court, 
is conceded. But that a restriction is "precise” and 
"narrowly drawn" is not enough. It also must be "no 
greater than is essential" to protect whatever Govern- 
mental interest is involved, as in Cox v. Lousiana, 

379 U.S. 559 (1965) (picketing near a courthouse where 


the deliberations of the judicial process ought to be 
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insulated from public opinion) and Cameron v. Johnson, 
390 U.S. 611 (1968) (picketing cannot block entrances 
to public buildings). 


II. Restricting the Size of a Demonstration is a 
Restriction on First Amendment Freedoms. 


Restriction on First Amencmentaiccoe-—— 

A. It is patent that a numerical limitation 
the size of a demonstration -- to, say, 100 persons 
deprives the 10lst person and all others of a right to 
freedom of speech, assembly and association at that time 
and place. Unless a given restriction is shown to be 
essential, that deprivation violates the First Amendment 
rights of those persons. 

B. The sheer size of a demonstration is itself 
an essential part of the message conveyed. People wish 
not only to communicate their views to the President and 
their fellow citizens; they also wish to communicate; the 
size of their support. Their message is not just that 
certain views are held, nor that 5, 50, or 500 persons 
hold them. It is rather, for example, that 5,000 or 
10,000 persons, or even more, are sufficiently concerned 


over certain national issues to travel to Washington, 


D. C., the nation's capital, and manifest concern by their 
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physical presence. The size of the demonstration, there- 
fore, is an essential part of the content of the communi- 
cation: "the medium is the message." 

Thus, a restriction on the size of a demonstration 
is a restriction on the content of the message it seeks 
to communicate. Yet the courts have clearly established 
that restrictions may not constitutionally be imposed on 
the content of the message communicated -- even though 
they be promulgated under the guise of time, place and 
manner regulations. The size of public demonstrations, 
therefore, must be allowed to expand to the maximum 
capacity of existing and available facilities. The size 
of a demonstration cannot be confined unless the Govern- 
ment can conclusively prove that it poses a "clear and 
present danger of a serious substantive evil that rises 
far above public inconvenience, annoyance, or unrest." 
Terminiello v. Chicago, 337 U.S. 1, 4 (1949). See 
Davis v. Francois, 395 F.2d 730, 735 (Sth Cir. 1968); 
Huwitt v. City of Oakland, 247 F. Supp. 995 (N.D. Cal. 
1965). 


C. The size of demonstrations is also crucial 


in obtaining adequate news coverage by the press, radio, 


= 77) = 


television and other media. Twenty years ago loudspeakers 


and sound trucks were constitutionally required to imple- 
ment "effective public speech,” Saia v. New York, 334 
U.S. 558, 561-62 (1948). "Effective public speech” today 
requires access to, and thorough coverage by, the news 
media. See Barron, An Emerging First Amendment Right of 
Access to the Media?, 37 Geo. Wash. L. Rev. 487 (1969); 
Barron, Access to the Press -- A New First Amendment | 
Right, 80 Harv. L. Rev. 1641 (1967). It is self-evident 
that large demonstrations are more "newsworthy" than 
small demonstrations, and thus the latter often fail to 
attract the attention of the news media. 

Demonstrations, sit-ins, and other forms of mass 
gatherings or assemblies are often substitutes for the 
participants’ inability to gain access to mass media. 

The power of communication by television and radio ay 

be beyond the economic resources of small political i 
groups, and adequate press coverage might be lost if! the 
organization's only means of communication were nanphversy 
The individual or amateur citizen group cannot match big 
corporations or the Government in speedy, easy access to 


the mass media. See Kovacs v. Cooper, 336 U.S. 77, 102-03 
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(1949) (Black, J., dissenting); Note, Fairness, Freedom 


and Cigarette Advertising: A Defense of the Federal 


Communications Commission, 67 Col. L. Rev. 1470, 1484-87 
(1967). One court has stricken a regulatory limitation 
limiting the number of demonstrators on public sidewalks 
to a few persons, regardless of the time, place and cir- 
cumstances, stating: 


"Since the right to freedom of speech con- 
templates effective communication, this 
statute denies demonstrators many meaning- 
ful methods of expression. ... These 
limitations are unreasonable because there 
is no legitimate state interest demanding 
that there never be more than two persons 
picketing or demonstrating [on public 
sidewalks and streets]. . .." Davis v. 
Francois, 395 F.2d 730, 735 (5th Cir. 1968). 


III. The Public’ Areas Adjacent to the White House 
Constitute a Uniquely Important Forum. 


A. The White House is the residence of the Presi- 
dent and the symbolic seat of the Executive Branch of 
the United States Government. The broad and spacious 
White House sidewalk and the large grassy areas of 
Lafayette Park are the most "effective" public forums 
available to citizens who wish to dramatize their con- 


cern over issues of national policy. "Because the 
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White House provides a dramatic backdrop for events of 


political importance, demonstrations held on the White 


House sidewalk and in Lafayette Park usually receive. 


wider press and television coverage and thereby a 
larger audience than those held elsewhere." (Attachment 
S { 12; Findings 15, 16.) To the extent that the First 
Amendment guarantee of the right to petition the Govern- 
ment for redress of grievances has any meaning at all, 
therefore, it requires that only the most minimal re- 
strictions be placed on the use of the public areas 
facing the symbolic seat of that government. 

B. The White House is the residence of the 
President. Public gatherings and demonstrations are 
conducted on the White House sidewalk and in Lafayette 
Park for the purpose of directing communications to the 
President. No other locations serve this purpose. The 
President and Vice President are the only public offi- 
cials elected by the country as a whole. The President 
is thus uniquely responsive to the needs of the entire 
nation. Hence 


" |... protests in the form of demonstra- 


tions are not undertaken unless the normal 
channels of redress have broken down or 
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otherwise proven ineffective, and the condi- 
tions that have forced the protest have 
reached serious and intense proportions. 

The Executive Branch of the Federal Govern- 
ment, headed and symbolized by the President, 
is the only branch of the government which 
has the means to act swiftly to meet the so- 
cial ills being protested. Thus, in practical 
effect, the President may be the only person 
who has the power or means actually to redress 
any particular grievance." (Attachment S, { 13.) 


IV. Appellants' Numerical Restrictions Are Far "Greater 
Than Is Essential" To Protect Legitimate Govern- 
mental Interests. 

A. As we have seen, the Appellants have now all 
but abandoned the justifications of pedestrian traffic, 
tourists and plantings heretofore uniformly given in sup- 
port of the numerical restrictions. This is not surpris- 
ing, in view of the findings on the basis of uncontra- 
dicted testimony about past gatherings and uncontradicted 


expert testimony of traffic engineers, that the sites in 


issue can conveniently hold many times the numbers pro- 


vided in the 1967 restrictions without impeding other law- 
1/ 


ful uses of the space. (Finding 18.) 


17 The court found that the Department's numerical re- 
Strictions on demonstrations "were not based upon any 
evidence or scientific or other studies demonstrating 
that they were essential to ensure the safety of pedes- 
trians or vehicular traffic" and that Appellants never 
ever attempted to determine how many persons could 
(continued) 
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The Government also appears to have conceded that 
its interest in protecting the plants in Lafayette Park 
is not a substantial interest. (Conclusions of Law, q 4.) 
The District of Columbia Court of General Sessions has 


dismissed the prosecution of four persons charged with 


demonstrating without a permit in Lafayette Park, ruling 


that "shrubs and flowers of modest value and cost" are 
not "substantial and important governmental interests.” 
United States v. Barsky, D.C. Court of General Sessions, 
Nos. 41153-41155, 41168 (March 24, 1969). Significantly, 


the Government has chosen not to appeal this decision. 
| 


(footnote continued) reasonably be accommodated on ‘the 
White House sidewalk or in Lafayette Park. (Finding 18.) 


In this connection, the District Court made spe- 
cific reference to the affidavits of Appellees’ experts 
in traffic control whose uncontradicted testimony demon- 
strated that, on the White House sidewalk, a five foot 
wide traffic lane reserved for normal pedestrian traf- 
fic could accommodate approximately 3,260 pedestrians 
per hour; that the remaining 30 feet of sidewalk width 
could accommodate up to 9,000 slowly circulating demon- 
strators and that the entire 35 feet of sidewalk width 
could accommodate 10,000 circulating demonstrators and 
even larger numbers of standing or "walk-by" demonstra- 
tors. The uncontradicted evidence of Appellees' experts 
also demonstrates that Lafayette Park can accommodate 
between 50,000 and 100,000 standing or slowly ees 
demonstrators. (Finding 18.) 
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B. At the eleventh hour, Appellants have inter- 
posed a new justification for the restrictions. The 
position of Appellants, as expressed in the affidavits 
of Mr. James J. Rowley, Director of the Secret Service, 
and Mr. I. J. Castro, Director of the National Capital 
Region of the Park Service, is that: 

(i) The security problems of protecting the 
White House are made difficult by its location in the 
center of Metropolitan Washington, D. C. 

(ii) Unspecified demonstrations near the 
White House have had an unspecified "potential for mass 


“violence” resulting in blockage of gates to the White 


House and “arrests for disorderly conduct." 


(iii) These security problems warrant pro- 
hibiting entirely demonstrations on the sidewalk and 
in the Park. If they nevertheless are to be permitted, 
they should be restricted to "manageable proportions” 
and in any event, the 100 and 500 person limits should 
not be enlarged because, again with no further specifi- 
cation or factual basis, “continuance of such limitations 


is essential to the security of the President"and the 
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White House. An increase in the permissible number of 
demonstrators would produce “unwarranted increased risks 
to the safety and security of the Executive Residence, its 


qcccupants and contents.” 
(iv) Even though the Director of the Secret 
Service concluded that all demonstrations threaten White 
House security, the Park Service has overruled ns oe 
clusion and has decided that demonstrations within the 
100 and 500 person limits do not present risks to White 


House security. 


C. There should be no misunderstanding of Appel- 


lees' position. There is no question that the security 
and safety of the President of the United States is of 
compelling and paramount governmental and public im- 
portance. Nor does it matter that this interest was 
apparently not considered when the restrictions ieee 
first enforced in 1967 and may not have been articulated 
until after this action was filed six weeks ago. Appel- 
lees do not question the relevance of this interest to 
determination of the validity of these restrictions. 

But Appellees do challenge the weight, as a mat- 


ter of law, of unsupported speculations to satisfy the 
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heavy burden upon the Government when it seeks to restrict 
the exercise of First Amendment freedoms. Appellants' 
burden is to show that the precise limits the Government 
has chosen -- the restriction to no more than 100 and 500 


ersons -- are "no greater than is essential" to protect 
P & 


the security of the White House and that there are "no 


alternative means." In determining whether that burden 
has been met, the District Court must independently 
examine these elements -- as it has done here. Appellants 
are clearly in error in asserting that the Director of the 
Secret Service's opinion in 1969 that demonstrations 
larger than the 1967 limits are too dangerous to be per- 
mitted is conclusive on the courts if it is not "wholly 
irrational." (Application [to the Chief Justice] for a 
Stay Pending Appeal, May 2, 1969, p. 5.) The burden on 
the Government, as the O'Brien case has made perfectly 
clear, is far greater than that. 

It may be, as Appellants say, that the theoretical 
potential for violence increases with the size of a public 
assembly. The thousands of tourists who pass through the 


White House itself (Finding 19) and the thousands who are 
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admitted to the White House enclosure for ceremonial 
occasions (like the Easter Monday egg rolling) would | 
seem to pose a greater danger than demonstrators on 
the other side of the fence. As the District Court 
found, experience with demonstrations at the sites in 
issue has shown, to the contrary, that those few dis- 
orders and arrests that have occurred have had no rela- 
tion to the size of the groups assembled. "[I]n those 
few demonstrations where there have been arrests, there 
has been no correlation to the number of demonstrators." 
(Finding 19.) Very large demonstrations have passed 
without incident. Not once has a White House gate been 
blocked. (Attachment G.) | 
The experience of attempts on the lives of Presi- 
dents and other major public figures, in the past and 
recently, contradicts the theory of potential mass vio- 
lence. In each instance a lone assassin, rarely with a 


companion or two, has been responsible. 


In light of these factors, the District Court 


found that there "is no evidence in this record that the 
particular numerical limitations involved here have any 
| 


relationship in fact to the legitimate goal of protecting 
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the President.” (Finding 19.) 

Constitutional safeguards were specifically 
fashioned by the Supreme Court to justify constraints 
on First Amendment freedoms only when a "clear" and 
"present" or "immediate" danger was present. Regulations 
suppressing speech cannot be justified by raising the 
spectre of “potential” danger, as Appellants do here, 
even where the concern is with a legitimate governmental 
interest. See, e.g., United States v. Robel, 389 U.S. 258 
(1967); Elfbrandt v. Russell, 384 U.S. 11 (1966); Scales 
v. United States, 367 U.S. 203 (1961). 

There is no application at issue here relating to 


Appellees' "right to mass some 50,000 strong close to the 


White House... ." (Appellants' Application for Stay, 


p. 7.) The District Court struck down Appellants’ limi- 
tations of 100 persons on the White House sidewalk and 
500 in Lafayette Square. It is the rationale for those 
restrictions which is at issue here, not some in terrorem 
speculation of Government Counsel. 

Further, if some number of persons gathered to- 


gether to demonstrate near the White House can be factually 
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demonstrated to present a substantial danger to the | 
security of the White House, the Government has the : 
burden of coming forward with such substantiation. It 
Cannot merely advance the numbers that were picked some 
time before in an erroneous (to a magnitude of 60 to 100 
times) estimate of the pedestrian traffic capacity of 
the White House sidewalk. 

Finally, the Government has failed entirely ne 
show that alternative means of protecting the White 
House are not adequate. It is already protected by 5 
heavy iron fence. That fence could be made still scronserh 
It could be electrified. The White House enclosure is 
guarded; that guard force could be increased when thought 
necessary, and without particular obtrusion on the pub- 


lic view. White House police could be provided with the 


necessary means and weapons to guard against a feared 


mass assault on the White House. 
D. It is well established that a speech or a 
demonstration cannot be prohibited out of the fear that 


the audience might be provoked to anger, dispute, or 


unrest. To hold otherwise would permit the heckler's 
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"tyeto" to silence all controversial assembly or speech. 
Watson v. Memphis, 373 U.S. 526, 535 (1963); Wright v. 
Georgia, 373 U.S. 284, 293 (1963). The First Amendment 
clearly requires the police to protect those exercising 
the First Amendment freedoms, and not to imprison them 
due to their audience's hostility. See, &-2-, Ashton v. 
Kentucky, 384 U.S. 195, 199-201 (1966); Huwitt v. City 
of Oakland, 247 F. Supp. 995, 1001 (N.D. Cal. 1965). 


Hence, the Government has an affirmative obligation to 


provide enough police to supervise any demonstration 


within the physical capacity of the White House side- 
walk or Lafayette Park. 

E. It is well to remember that the Government 
has often come into court during the past 50 years to 
argue that "security" requires that limitations be 
placed upon the full and free exercise of First Amend- 
ment freedoms. ' During the final years of the First 
World War, for example, the Government sought to punish 
those who criticized military conscription and the con- 
duct of the war. E.g., Schenck v. United States, 249 


U.S. 47 (1917); Frohwerk v. United States, 249 U.S. 204 


——————— 
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(1917); Debs v. United States, 249 U.S. 214 (1917). In 


Debs, the Government argued that the "right of self- 
preservation," inherent in the War Power, allowed it to 
punish those who opposed the war by "spoken or written 
word or by other means." Debs v. United States, supra, 
Brief for Government, at p. 80. 

The depression years saw this argument used by 
the Government again, this time to restrict the organize- 
tion and advocacy of “syndicatism" by those who believed 
political power should be placed in the hands of erade 


unions of workers (or "syndicates"). De Jonge v. 
Oregon, 299 U.S. 353 (1937); see Dennis v. United States, 
341 U.S. 494, 562 n. 2 (1951). In the 1950s the national 
"security" was again invoked both to penalize membership 
in organizations labeled as subversive, 

see, e.g., Yates v. United States, 354 U.S. 298 

(1957), and to justify wide-ranging congressional in- 
quiries into the thoughts and beliefs of witnesses during 
the same decade, see, e.g., Barenblatt v. United States, 
360 U.S. 109 (1959). More recently in the 1960s, those 


who refused to take oaths of loyalty to the Government 
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were threatened with loss of employment and possible 
prosecution -- again, in the name of the "national 
security." See, e.g., United States v. Robel, 389 U.S. 
258 (1967); Elfbrandt v. Russell, 384 U.S. 11 (1966). 
Hence, the courts have repeatedly had to cope 
with the argument common to these many cases -- namely, 
the allegation by the Government that the First Amend- 
ment rights of speech, association, or assembly must be 
curtailed to preserve the nation's security. It was pre- 


cisely in response to this that the courts began to 


fashion judicial safeguards to protect First Amendment 


freedoms against attack. The most famous of these safe- 
guards was formulated in Schenck v. United States, 249 
U.S. 47, 52 (1917), where Justice Holmes stated: 


"The question in every case is whether the 
words used are used in such circumstances 
and are of such a nature as to create a 
clear and present danger that they will 
bring about the substantive evils that 
Congress has a right to prevent. It is a 
question of proximity and degree." (En- 
phasis supplied.) 


More recently, the Supreme Court has stated that restric- 
tions upon speech mixed with conduct were impermissible 


unless the restriction: "furthers an important or 
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substantial governmental interest”; the “eovernmental 
interest is unrelated to the suppression of free expres- 
sion"; and the restriction is "no greater than is essen- 


| 
tial to the furtherance of that interest." United | 


States v. O'Brien, 391 U.S. 367, 377 (1968). : 
These safeguards are designed to prevent the 

Government from limiting the exercise of First Amendment 

freedoms unless it makes a "compelling” showing of a 


specific, immediate, and substantial threat. And unless 
| 


the Government can show that the restrictions it imposes 


are no greater than necessary to protect the security of 


the White House -- that they do not unnecessarily 
restrict First Amendment rights -- they must be struck 
down as constitutionally defective. See, e.g., United 
States v. Robel, 389 U.S. 258 (1967); Keyishian v. Board 
of Regents, 385 U.S. 589 (1967); Elfbrandt v. Russell, 
384 U.S. 11 (1966); Apthaker v. Secretary of State, 378 
U.S. 500 (1964); Baggett v. Bullitt, 377 U.S. 360 (1964). 


As we have seen, no such showing has been made. 
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Appellants' Scheme of Regulation, On Its Face 
and as Administered, is an Unconstitutional 
Infringement on First Amendment Rights -- 
Without Reference to the Numerical Restrictions 
Even if Appellants were to come forward, at trial 
of this action on the merits, with a factual justification 
for some much larger numerical restriction -- which is 
absent here -- the underlying regulations themselves can- 
not stand. 
The District Court has concluded, as a matter of 
law, that the permit requirements of 36 C.F.R. § 50.19 
are overly broad, and have been administered in an arbitrary 
and harassing manner. The Court concluded that: 
"g. The permit requirements of 36 C.F.R. 
§ 50.19 confer impermissibly broad discretion 
on government officials to grant or deny per- 


mits and hence to restrict the exercise of 
rights guaranteed by the First Amendment. 


"9, Since August 10, 1967, when the per- 
mit requirements were first invoked for the 
White House sidewalk, those requirements have 
been administered in an arbitrary, capricious 
and harassing manner which has had the effect 
of impermissibly restricting the exercise of 
rights guaranteed by the First Amendment . 


"10, The permit requirements of 36 C.F.R. 
§ 50.19 are, on their face and as they have 
been applied since August 10, 1967, an uncon- 
stitutional restriction on rights guaranteed by 
the First Amendment." (Conclusions of Law, 
q{ 8-10.) 
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Those conclusions are based upon Finding 14 which 


sets out in detail numerous examples of arbitrary acts in 
the administration of the permit scheme. 

The entire licensing scheme pursuant to which 
demonstration permits are required (comprised of 36 C.F.R. 
§ 50.19, the August 10, 1967 Jett Memorandum, and the 
conditions in the Park Service's permit and application 

pel ! 
forms) is on its face and as applied an impermissible 
"prior restraint" on the right to speak, assemble to 
petition for redress of grievances, and associate with 
others. This licensing scheme grants public officials 
excessive latitude in the grant or denial of permits. It 

"| . readily lends itself to harsh and dis- 

criminatory enforcement by local prosecuting | 

officials, against particular groups deemed ~ 

to merit their displeasure, [and] results in 

a continuous and pervasive restraint on all 

freedom of discussion that might reasonably — 

be regarded as within its purview." Thornhill 

v. Alabama, 310 U.S. 88, 97-98 (1940). 

And, as the District Court found, it has been applied in 
an arbitrary, harassing and discriminatory manner. 

T/ The text of the August 10 Memorandum is contained 

in Appendix I to this Brief. A copy of the Park Service's 


license permit form conditions is attached to this Brief 
as Appendix II. 
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A. Paragraph 50.19(c)(2)(ii), 36 C.F.R., and para- 
graph 4(d) of the Jett Memorandum permit the Park Superin- 
tendent to reject, and the Park Police to cancel, permits 


when, in their judgment, the public gathering presents a 


“clear and present danger to the public health or safety." 


This kind of official discretion is unconstitutional on 
three grounds. First, it permits officials to refuse or 
cancel permits on the unsupported speculation that dis- 
turbances might ensue, e.g., Hague v. C.1.0., 307 U.S. 496, 
516 (1939); second, its lack of "narrowly drawn, reason-~- 
able and definite standards for the officials to follow," 
Niemotko v. Maryland, 340 U.S. 268 (1951), permits of- 
ficials to refuse or cancel permits merely because they 
disagree with the views of the applicant, e.g., Shuttles- 
worth v. City of Birmingham, 37 U.S.L.W. 4203, 4204 

(U.S., Mar. 11, 1969); Kunz v. New York, 340 U.S. 290 
(1951); Saia v. New York, 334 U.S. 558 (1948); Lovell v. 
City of Griffin, 303 U.S. 444 (1938); and third, the li- 
censing scheme permits officials to suppress demonstrations 
instead of providing the necessary police protection to 
keep order. Yet, as the Supreme Court has clearly stated, 


"| . the ‘possibility of disorder by others 


cannot justify exclusion of persons from a 
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place if they otherwise have a constitu- 
tional right . . . to be present." Wright v. 
Georgia, 373 U.S. 284, 293 (1963). 


The Supreme Court has struck down a licensing regulation 


more specific than the one involved here. See, Hague v. 


C.I.0., 307 U.S. 496, 502, 516 (1939). The Government 


cannot argue therefore, that the threat of violence or 
danger to the Presidential security justifies prohibitions 
of demonstrations without first showing it is unable to 
prevent or control any outbreaks of disorder. 

B. The Park Service is not required to act enor 
applications within a specified period of time. It can 
delay action on an application until the moment for a spon- 
taneous demonstration has passed. Compare Robinson v2 
Coopwood, 37 U.S.L.W. 2203 (N.D. Miss. 1968), (Mem. Opinion 
at 15-16, Oct. 22, 1968, invalidating a one hour advance 
notification requirement). The Park Superintendent my 
request a meeting with the applicant as a condition to 
issuance of a permit -- thereby allowing him to inquire 
into the content of the demonstration. The permit may be 
cancelled if there is a "reasonable likelihood" that a 
larger group "may" attempt to enter the area -~- thereby 
preventing one group from demonstrating merely pacatise 
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the Park Service’ feared another group might show up. The 
Park Service has on occasion barred the use of "loud ampli- 
fication P.A. systems." Compare Kovacs v. Cooper, 336 U.S. 
77 (1949). Demonstrators are required not to "congregate, 

or remain stationary" while using the White House sidewalk -- 
although it is difficult to imagine a demonstration in which 
the participants did not "congregate!" Any one of these 
harassing requirements justifies invalidation of the per- 
mit scheme. 

C. Based upon the uncontroverted record which 
contains numerous affidavits, the District Court concluded 
that the cumbersome, time-consuming, intricate, harassing 
and discriminatory procedures which the Park Service has 
imposed on permit applicants violated the Constitution. 

For example, although the Park Service has installed a 
kiosk adjacent to the White House which permits some 3,200 
tourists to walk through the White House each hour, permit 
applicants are forced to travel across town several times 
in order to obtain permits for demonstrations. (Finding 


14g.) The Park Service has often refused to grant a demon- 


stration permit until a few days before the demonstration 


date -- thereby barring all demonstrations which require 
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extensive planning. (Finding 14h.) The Park Service has 


also refused to grant a permit to more than one group at a 
time -- thereby permitting, for example, @ group of ten per- 
sons to exclude other groups of citizens from the White House 
sidewalk or Lafayette Park. (Finding 14j.) The Park Service 
has at least on one occasion simply decided, without explana- 
tion, to bar all demonstrations altogether. (Finding l4e.) 
The permit requirements have also been applied discrimina- 

torily. The National Mobilization Committee to End the War, 
for example, asked for a permit to conduct a demonstration in 
the "art and science of nonviolence" in Lafayette Park. Only 
twelve to twenty persons were to participate. The Park Service 
denied the application on this ground: 

"The use of Lafayette Park has been evernined! 

to be not in the exercise of a First Amendment: 

right. We consider it as being an unsuitable 

use of the park, and that it is of such a nature 

that the park cannot reasonably accommodate the 

proposed activity." (Attachment Zz.) 
The Park Service searchingly inquired of the representative of 
a student group planning a demonstration what his ErOnD was 
and how it was organized and who they planned to have as 


speakers. (Attachment X, 1 8, 9, 11.) In contrast, the re- 


presentative of a labor union group wishing to demonstrate 


| 
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for higher wages had no difficulty because Park Service 


officials regarded the labor union “as a respectable 
organization." (Attachment W, { 13.) It is precisely 
this type of arbitrary official discretion that the Supreme 
Court has often acted to prevent: 
"a long line of cases in this Court 

makes it clear that a State or municipality 

cannot 'require all who wish to disseminate 

ideas to present them first to police authori- 

ties for their consideration and approval, 

with a discretion in the police to say some 

ideas may, while others may not be . =. 

disseminate[d].'" Cox v. Louisiana, 379 U.S. 

536, 557 (1965). 

D. The instant case is of unique importance. It 
raises directly for the first time the question of what, 
if any, licensing procedures are constitutionally permitted 
for the issuance of demonstration permits. Up to this 
point, the Supreme Court has dealt with this issue pri- 
marily in the area of obscenity. It has said that before 
a censorship board can prevent the showing of an allegedly 
“obscene” movie, it must comply with rigid procedural safe- 
guards to guarantee that it does not overstep the bounds of 
constitutionally protected freedoms. Freedman v. Maryland, 
380 U.S. 51 (1965). The same procedural safeguards ought 


to be extended to the realm of demonstrations protected by 


the First Amendment. 
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In Freedman v. Maryland, supra, the 
United States Supreme Court invalidated an entire Licensing 
procedure requiring an "obscenity" Censorship Board's 
approval of motion pictures prior to showing. Stating 
that "any system of prior restraints of expression comes 
to this Court bearing a heavy presumption against its 
validity," 380 U.S. at 56, the Court set forth three pro- 
cedural requirements necessary to avoid the dangers of 
impermissible censorship. First, the burden of proving 
that the expression or form of expression in question may 
be prohibited or limited had to rest with the censon. 


The censor was required either to issue the permit or go 


| 
into court to obtain judicial approval for the denial of 


a license. The Court remarked: 

"The teaching of our cases is that, because — 

only a judicial determination in an adversary 

proceeding ensures the necessary sensitivity: 

to freedom of expression, only a procedure 

requiring a judicial determination suffices 

to impose a valid final restraint." Freedman 

v. Maryland, 380 U.S. at 58. 
Second, any judicial proceedings undertaken by the censor 
had to be promptly initiated and brought to a conclusion 
within the shortest possible time. Third, the procedures 
adopted had to guarantee prompt and final judicial review. 


Freedman v. Maryland, 380 U.S. at 58. 
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The Supreme Court has already implied that the 


standards set forth in Freedman v. Maryland must be applied 


to licensing procedures such as those imposed on the grant 
of White House sidewalk and Lafayette Park demonstration 
permits. See Carroll v. President and Commissioners of 
Princess Ann, 37 U.S.L.W. 4041 (November 19, 1968). The 
right to demonstrate in front of the residence of the 
United States President is a vital one. The existing regu- 
lations impose restrictions upon the content of the demon- 
stration's message by arbitrarily restricting the size of 

a demonstration. The existing licensing scheme is fraught 
with arbitrary and excessively broad provisions which 
subject the grant of permits to the whim of public offici- 
als. Under the Freedman standards, a permit scheme, to 
pass constitutional muster, must provide for the immediate 
grant of permits to all groups upon application unless 

the following conditions occur: (1) the Government first 
conclusively sustains its burden of proof in court that 

the demonstration presents, in sharply specified ways, a 
clear and present danger to public order. (2) Procedural 


delays are confined to the shortest possible time, and only 
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judicial determination can bar the grant of a permit 
for demonstrations. (3) Prompt and final judicial 


review is available. As the Park Service's present 


licensing scheme lacks these procedural safeguards, it 


must be declared unconstitutional. 
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The District Court Properly Found That the Appellees 
Would Be Irreparably Injured By the Continued En- 
forcement of the Constitutionally Defective Demon- 


stration Requirements. 

This case -- with a comprehensive record, uncontroverted 
facts and detailed findings -- presents a "persuasive demon- 
stration of a need for injunctive relief. . . ." District 
50, United Mine Workers of America v. International Union, 

No. 22,028 (April 10, 1969), p. 2. Appellees demonstrated 
that they will suffer irreparable harm if the injunction 
were not issued and they made an overwhelming showing of the 


likelihood that they will prevail at trial. Finally, because 


of the history of peaceful picketing in this case, with no 


showing that Appellants do not have sufficient resources to 


control any theoretical disturbance, the entry of the injunc- 
tion could create no harm to Appellants. Id., at pp. 3, 5. 


A. The Preliminary Injunction Was 
Essential to Protect Appellees 


From Suffering Irreparable Injury. 

The District Court found, as a matter of fact, that 
the White House sidewalk is a unique platform for those 
wishing to express their First Amendment view. The Court 
found: 

"16, The tradition of holding peaceful 


political demonstrations on the sidewalk in 
front of the White House and in Lafayette Park 
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is of long standing. Because of the proximity 

of those sites to the White House, the symbolic 
seat of the Executive Branch of the United States 
Government, the public is more interested in 
demonstrations taking place at those locations 
than in demonstrations occurring elsewhere, every- 
thing else being equal. 


"17. Because of the increased effective- 
ness as communicative devices of large demonstra- 
tions conducted on the sidewalk in front of the 
White House or in Lafayette Square over that of 
smaller demonstrations conducted elsewhere, the 
application of restrictions which limit the num 
ber of persons who may participate in demonstra- 
tions at those two locations to one hundred (100) 
and five hundred (500), respectively, have severely 
hampered and will continue to hamper the ability 
of the plaintiffs and others to communicate their 
ideas on issues of national importance to the pub- 
lic." 


In light of these findings -- which, of course, re- 
flect a commonsense view of the realities of the restric- 
tions -- the Government's suggestion here that the Appellees 
may shift "the site of their demonstrations" does not meet 
the issue. A change of site in this case is not sare in- 
convenience," as the Government contends. Picketing on the 
White House sidewalk, a unique forum, is precisely what this 
case is about. | 


Furthermore, any delay in the exercise of the First 


Amendment rights of free speech, association, and assembly 


to petition would, as the District Court concluded, irrevo- 


cably and irremediably deprive citizens of the opportunity, 
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on the day they desire, of making known their views and 
attempting to influence the course of the policy of their 
Government. This deprivation is magnified where citizens 
desire to associate in order to conduct a demonstration for 
such a purpose, which requires substantial advance planning. 
(Conclusions of Law, { 11.) 


B. The Entry of the Preliminary Injunction 
Served the Public Interest. 


No only was there no showing below that the entry of 
the injunction will adversely affect the public interest; 
precisely the contrary is true. 

Every day the Government of the United States, the 
Executive Branch and the President make important decisions. 
It is essential to the successful conduct of a republican 
form of government that the Government constantly be informed 
of the views of its citizens. It is a premise of the First 
Amendment that speech is politically effective. 

Each day of limitation on First Amendment rights not 
only deprives the speaker or demonstrator of rights guaran- 
teed to him and to his associates. It deprives the Nation 


as a whole of the kind of government originally contemplated 


in the constitutional compact; a fully informed government 


aware that -- for example -- 500, 1,000 or more citizens feel 
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sufficiently strongly about a public issue to undergo the 
inconvenience of a trip to the seat of government to 


assemble to petition their President. 


Cc. The Government. Has Made No Showing 
That It Will Be Harmed By the Entry 


of the Injunction. 


The record in this case demonstrates that there is 


no injury to Appellants which would justify the continued 
deprivation of Appellees' constitutional rights. Although 
the Government argues that the unconstitutional numerical 
limitations protect the Executive Mansion "from the ravages 
of a huge mob (Appellants' Application for Stay, p. 7), the 
entire record of this case -- and the District Court found 
this as a matter of fact -- is directly to the contrary. 
As the court pointed out, demonstrations of 500, 500 to 600, 
1,500, 1,800, 6,000 and 10,000 to 30,000 persons have been 
conducted in a peaceful and orderly fashion on the White 
House sidewalk. (Finding 9.) 

There is no Contrediecton in this record that White 
House demonstrations have been orderly and peacefull Before 
the imposition of the challenged restrictions, the police 
on hand have always been well able to handle the occasional 


disturbance -- which disturbances, incidentally, have had 
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no relationship to the numbers of demonstrators. It is sig- 
nificant that the Government makes no claim that police and 
other security personnel are not adequate to deal with any 
problems that might arise from demonstrations larger than 
the numerical limits. Nor do they assert that there are 
not other available"alternative means" to protect the White 
House. They merely refer to an asserted -- but unsupported 
and contradicted in the record -- "potential for mass vio- 
lence." 

Clearly, the District Court properly concluded that 


the preliminary injunction should be entered. 


D. CONCLUSION 
For the foregoing reasons, the order of the District 
Court entering a preliminary injunction should be affirmed. 
Respectfully submitted, 


Of Counsel: 


Ralph J. Temple Joseph L. Rauh, Jr. 
American Civil Liberties 1001 Connecticut Avenue, N.W. 
Union Fund Washington, D. C. 20036 
1424 16th Street, N.W. 
Washington, D. C. 20036 


Lawrence Speiser William A. Dobrovir 
American Civil Liberties 1660 L Street, N.W. . 
Union Washington, D. C. 20036 
1424 16th Street, N.W. 
Washington, D. C. 20036 


James F. Fitzpatrick 
Dated: May 8, 1969 1229 19th Street, N.W. 
Washington, D. C. 20036 


APPENDIX I 


United States Constitution 
Amendment I: 


"Congress shall make no law... 
abridging the freedom of speech, ... 
or the right of the people peaceably 
to assemble, and to petition the Govern-. 
ment for a redress of grievances." 


Code of Federal Regulations 


National Park Service Regulations. 
Wparades and Public Gatherings,” 
36 C.F.R. § 50.19: 


"(a) As used in this section 
the term ‘public gatherings’ shall 
mean parades, ceremonies, entertain- 
ments, meetings, assemblies, and 
demonstrations. It does not include 
events for commercial purposes. 


* * * 


(c) Public gatherings may be 
held and speeches may be made in any 
park area under the jurisdiction or 
subject to regulatory authority of 
the National Capital Region, which 
shall mean and include any sidewalk 
in the District of Columbia contig- 
uous to such park area, subject to 
the condition that an official per- 
mit therefor be first issued by the 
park Superintendent... .- 


"(1) Application for per- 
mit. Any application for such 
an official permit shall set 
forth the name of the applicant, 
the date, time, duration, nature, 
and place of the proposed event, 
an estimate of the number of 
persons expected to attend, and 
a statement of equipment and 
facilities to be installed for 
use in connection therewith. 


"(2) Issuance of Permit. 
The park Superintendent shail 
issue an official permit upon 
proper application unless: 

(1) A prior applica- 
tion for the same time and 
place has been made which 
has been or will be granted. 


(41) The event will 
present a clear and pre- 
sent danger to the public 
health or safety. 

(141) The event is of 
such nature or duration 
that it cannot reasonably 
be accommodated in the 
particular area applied 
for. 


"(3) Conditions. The per- 
mit: may contain such conditions 
as are reasonably consistent with 
protection and use of the area 
for the purposes for which it is 
maintained and as are otherwise 
consistent with the regulations 
in this part. It may also con- 
tain reasonable limitations on 
the time and area within which 
the event is permitted. 

"(i) Violation of any 
terms of the permit may re- 
sult in its cancellation. 


"(d) Policy governing assistance 
by the National Park Service: (1) 
For political meetings, the National 
Park Service will furnish no services 
or facilities beyond those existing 
on the site . . . (2) In the case of 
civic and patriotic assemblages, and 
athletic and entertainment programs 
which are presented as a public ser- 
vice, where no admission is charged 
and no funds will be solicited or 
eollected, the National Park Service 
may, within the limits of appropriations, 
furnish necessary platforms, chairs, 
music stands, lighting, and other equip- 
ment as are available and the services 
of operational employees. . . 


"(e) Special traffic controls 
during parades and other ceremonies 
in park areas: On the days of parades, 
ceremonies, celebrations, and enter- 
tainments in park areas, the Chief, 
U.S. Park Police, may vary, or autho- 
rize the varying of outstanding regu- 
lations as to the parking of vehicles 
and the position and movements of spec- 
tators, either by the promulgation of 
special regulations, the posting of 
appropriate signs, or the giving of 
a@irectons by a police officer. All 
persons within the area in which a 
parade, ceremony, celebration, or 
entertainment is conducted shall ohey 
or comply with lawful orders of the 
U.S. Park Police cr other authorized 
persons engaged in maintaining order. 


"(f) Limitations: No public 
gatherings and no distribution of 
handbills and circulars shall be per- 
mitted on Bast Executive Avenue, 
South Executive Avenue, West Execu- 
tive Avenue, State Place, and Alex- 
ander Hamilton Place." 


Penalties... 
36 C.F.R. 50.5: 


"(a) Regulations in this part. 
Any person violating any of the pro- 
visions of this part, except viola- 
tions of traffic and motor vehicle. 
regulations in park areas in the Dis- 
trict of Columbia, shall, upon con- 
viction thereof, be punished by a 
fine of not more than $500 or im- 
prisonment for not exceeding six 
months or both.” 


* * * 


"(d) Violation of terms of per- 
mits. Any person violating any oO 
the terms of the official permit re- 
ferred to in § 50.19 shall be deemed 
to be in violation of that section, 
and shall, upon conviction thereof, 
be punished by a fine of not more 
than $500 or imprisonment for not 
exceeding six months, or both. 


Memorandum of August 10, 1967, From T. Sutton Jett, Re- 
gional Director of National Capital Region, Setting Forth 
100 Person Limitation on White House Sidewalk Demonstra- 
tions and 500 Person Limitation on Lafayette Park Demon- 


strations. 


Memorandum 
To: Chief, U.S. Park Police 


Superintendent Fitch 
Central National Capital Parks 


From: Regional Director, National Capital Region 


Subject: Demonstrations -- Lafayette Park and Sidewalk 
North of White House 


We have reviewed the regulations concerning public gather- 
ings in the National Capital Region. A copy of the per- 
tinent provisions is attached. 


Some existing regulations have not been followed in the 
issuance of permits for public gatherings in Lafayette 
Park and for the south sidewalk of Pennsylvania Avenue 
between West Executive Avenue and East Executive Avenue. 
Other regulations require clarification. 


As of this date, the following policies will be followed 
by the National Park Service in the administration and 
enforcement of these regulations. 


1. <A permit will be required for any public 
gathering on the South sidewalk of Pennsyl- 
vania Avenue. Present regulations require 
that public gatherings in any area under 
the jurisdiction of the National Capital 
Region, except certain specified areas, 
"may not be held unless an official per- 
mit therefor be first issued by the Park 
Superintendent." 


If the U.S. Park Police on duty in this 
area determine that a number of persons 
using the sidewalk constitute a "public 
gathering" within the meaning of these reg- 
ulations, they will notify these persons 
that they must obtain an official permit 
before they can use the area for those pur- 
poses. 


Permits for public gatherings will adhere 

to existing regulations. The regulations 
preclude issuance of a permit when "the 
event will present a clear and present dan- 
ger to the public health or safety" or 

when "the event is of such nature or dura- 
tion that it cannot be reasonably accom- 
modated in the particular area applied for." 


The following policies will be followed 
with respect to the two areas in question: 


a. No permit will be issued for the 
South sidewalk of Pennsylvania 
Avenue to a group of more than 
1CO persons. Any permit issued 
for this area will provide that 
the public gathering may not inter- 
fere with the use of the sidewalk 
by the general public and that no 
public gathering -- or any mem- 
ber thereof -- may block any en- 
trance or exit adjoining the side- 
walk. 


No permit will be issued for La- 
fayette Park to a group of more 
than 500 persons. 


The following policies will be followed 
in the issuance of all permits: 


a. Those seeking a permit must mail 
or deliver a request in writing 
to the Superintendent, National 
cone Region, National Park Ser- 
vice. ¢ 


The Superintendent may request 
a meeting with representatives 
of the group prior to issuing a 
permit. 


The permit, as provided in the 
regulations, may contain limita- 
tions on the time and area for 
which the event is authorized. 


A permit my be denied if the ap- 
plicant is part of a larger group 
and there is reasonable likeli- 
hood that issuance of the permit 
may result in efforts of the 
larger group to seek entry to 

the area. 


The permit will provide that, in 
the event it is determined after 
issuance that the group will be 
larger than the maximum number 
authorized, the permit shall be 
cancelled and the public gathering 
shall be held at an alternate 
location. 


Permits will be cancelled in the event of 
violation of their terms. Violations in- 
clude, but are not limited to the follow- 
ing: 


a. Failure of the gathering to re- 
main within the area for which 
the permit was issued. 


Failure of the group to leave the 
area at the time provided in the 
permit. 


Increase in the size of the group 
peyond the maximum limitation pro- 
vided in the permit. 


Conduct of activities which, in 
the judgment of the Park Police, 
presents a clear and present dan- 
ger to the public health or safety. 


The Park Police will arrest any person or 
persons holding a public gathering without 
a permit or violating the terms of the per- 
mit. The Metropolitan Police have respon- 
sibility for the maintenance of law and 


order on the public sidewalks. Certain 
activity as a part of a public gathering 
.may be in violation of the criminal code 
of the District of Columbia. The White 
House police and the U.S. Secret Service 
have responsibilities in the White House 
area adjacent to the South sidewalk. We 
suggest that these authorities continue 
to coordinate their activities under the 
policies set forth in this memorandum. 


It is requested that you inform the Metropolitan Police, 


White House Police, and U.S. Secret Service of these new 
instructions. | 


/s/ T. Sutton Jett 
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DEPARTM 
NATICHAL PARK S$ 
CENTAAL NATIONAL CARITAL PARAS 
9) OFND ORIVE, S. We 


WASHINGTON, O. C. 20742 
September 21, 1967 


nal Capital Area 
Liberties Union 
Messrs. Speiser and Ross: 


ch your reque st of September 21, 1967 permission 13 


(date) 
Americana Civil Liber rties Union aad National Capital Area - Civil 


(organization) Liberties Union 


Be 


to conduct a public demonstration on the sidewalk on the sox ith side of 


Pennsylvania Avenue between East and Wesce Executive Avenues, N. He 


9:30 a.m. September 22, 1967 for gw one and one half to two hours o% Sep. 22,1967 


ee em 


regulations as contain rod 
ission is grante 


a demonstration as outlined above sv 


Wie 


4a. 


Tien 


That no loud amplification PA system will be used. 


That the group will comply with al] instructions from the United | 
States Park Police or other official representatives of this office, 
and, of course, similar iastructions of the } etree Os eee 
Department where their jurisdictions are iavolved. 
That this permit is cs sued only for use in the area as. dese 
by the United States Park Police and does not include permission 
for. activities outside the park arcas 
ccarea ba left in the same condition as prior to your demnona- 
aud all litter should be placed in the provided) containers. 


Should the public gathering authorized by this permit exceed 160 
ee sons, the permit will become aull and void and the Bxoee, will, 

s@ an area Spoceaae by the U. S. Park Police. 
Participants in the public gathering authoriz zed by this j pemait will 
not be permitted to loiter, congregate, or reniain stationary while 
using the sidewalk on the south side of Pennsylvania Avenue between, 
East and West Executive Avenues, N. W. 


2 Y : 00 
All walkways ane roadways must remain unobstructed 
normal flow of pedestrian traffic and entrance and 
the- grounds of the Executive Mansion. 


pon the acceptance of the conditions contained in 

ingicaied by the approval of the permittee in -the space provided 
and the return of the second copy properly executed to this office, 
this letter becomes a permit for the event describad. 


Sincerely, yours, 


Monte E. Fitch 
Superintendeat 
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DEPARTMENT OF THE INTERIOR 
NATIONAL PARIS SERVICE 
NATIONAL CAPITAL REGION 
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August 10, 1967 
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Chief, U. S. Park Police 


Superintend 
Cent ral Nats 


Regional Direstor, NatLonal Capita 


Demenstrations--Lafayette Park and Sidewalk 
North of White House 
Saos the regulations conceraing public gatherings in the 
A copy of the pertinent provisions is attached, 


on 
3) 


¢ not been followed in the issuance of 

S in remnarte Park end for the south 
IS es Ave nue between West Executive Avenue and 
Avenues Other regu SS require clarification. 


4 


i) 
Sean Cd 


Y 


policies will be followea oy the Kational 
sion and enforcement of ches regulations. 


soit will oe reauired Tor any public gathert az 
“on the South sidewalk cf TFeunsylvenita Avenuc. 
regulations require that public gatherings in any 
under the jnrisciction of the Kationet Capit ie Reg 
except certain specified areas, "any not be 
en official. prvvit therefor be first issued = eet 
Superintendent.” ; 


If tre Ue. S, as Police o 

tons & maber Se usin, <ae! cider 
a "patlic gat Sag” within the avaniag of aoe 
tions, they will novify these parsons that they 
obtain an offiesel peruit vefore they can use 


for those peryoses. 


Permits for public gatherings will adhere to existing 
reguistions. The regulations preclude issuance of 

& permit when "the event wlll present a clear and 
present danger to the public health or safety” or 
whea "the event is of such nature or duration that it 
‘ cannot be reasonably accomodated in the particuler 
‘grea applied fore" 


/ {he following policies will be followed with respect 
to the two areas in guestion: : . 


a. No permit will be issued for the South sidewalk 
of Pennsylvania Avenve to a group of more than 
100 pexsons. Any permit issued for this area 
Will provide that the public gathering may not. 
interfere with the use of the sidewalk by the 
general public end that no public gathering-- 
or any member thercof--may block any entrance or 
exit adjoining the sidewalk. 


de No pormit will be issued for Lafayette Park to a 
group of more than 5CO persons. : 


The following policies will be followed in the issuance 
of all permits: i be 


Qe . acing & permit must mail or deliver & 
: writing to the Superintendent, Netional 
Region, Novtional. Park Sexvice. 


> 
representats ) 


“permite 


‘he Superintendent 
AS 
£ 


the greup prior to issui 


he permit, as provided in the regulations, may 
‘contain limitations on the time end area for woich 
the event is authorized. % 


denied if the applicant is 
group and. there is reasonable 
whe eco of the peralt na, 
Y 
n ¢fforts of the larger group to seck 
entry cot the area. 


1. provide: that, in the event it 
er issuance that the group will 
maxinun nusber authorized, the 
permit shall be cancelled and the public gathering 
shall de held at an alternate location. 


wih be cancelled in the event of violation of 
Violations include, but are not limited 
fol. lLowin se 


Ds 
Failure of the gather. 
Yor wnich’ the permit 


© remain within the area 


4. 
Vv 

= 
issued, 


group to leave the arca at the tine 

permit. 

n the size of the group beyond the maximum 
rovided in the remsic. 


which, in the judsment of the 
a@ clear and present:danger 


or persons oe 
violating + 
Police have ner 
er .on the public s 
& nart of a public gathering may 
¢riminal code of the District of Col. 
the U. S. Secret Service hav 
Waite House area Wacccicant to the 
Y what vhnese author continue 


eeeeea 


Y Jast 


CERTIFICATE OF SERVICE 


EEE 


This is to certify that I have served five copies of 


foregoing Appellees’ Brief by delivering them by hand to: 


Ralph Fine, Esq. 
Department of Justice 
Room 3718 

Washington, D. C. 


William A. Dobrovir 


